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In  the Matter of J ohn Albano, Fire Captain  (PM3542L), Village of R idgewood  

CSC Docket  Nos. 2012-348 and 2012-1500 

(Civil Service  Com m iss ion , dec ided Au gu st 1, 2012) 

 

 

J ohn Albano, a  Fire Lieutenant  with  the Village of Ridgewood, represented 

by Emil S. Cuccio, Esq., appea ls the bypass of h is name on  t he J une 1, 2011 

cer t ifica t ion  of the F ire Capta in  (PM3542L) eligible list .  Addit iona lly, the former 

Division  of Sta te and Loca l Opera t ions (SLO)
1
 request s enforcement  of Cer t ifica t ion 

No. PL110592. 

 

The appellan t ’s name appeared on  the subject  eligible list , which  was 

cer t ified to the appoin t ing author ity on J une 1, 2011.  The appellan t , a  veteran, 

appeared in  the second posit ion  on  the cer t ifica t ion .
2
  In  disposing of the 

cer t ifica t ion , the appoin t ing author ity bypassed the first  ranked eligible, 

Chr istopher  DuFloucq (DuFloucq) and the appellan t  and appoin ted the th ird 

eligible, Rober t  Kozielski (Kozielski), effect ive J une 27, 2011.  Then, the appoin t ing 

author ity appoin ted DuFloucq, effect ive J u ly 21, 2011.  

 

On appea l to the Civil Service Commission  (Com mission), the appellan t  

a lleges tha t  the appoin t ing author ity viola ted the provisions of the New J ersey 

Administ ra t ive Code dea ling with  veteran’s preference, by not  appoin t ing the 

appellan t  to one of the two ava ilable vacancies.  Addit iona lly, he asser t s tha t  the 

appoin t ing author ity fa iled to submit  a  sta tement  of reasons for  bypassing h im for  

the first  vacancy.  The appellan t  sta tes tha t  the appoin t ing author ity’s fa ilure to 

appoin t  h im was a rbit ra ry, capr icious and unreasonable.  Moreover , he a rgues tha t , 

in  the past , the appoin t ing author ity has followed the recommenda t ion  of the 

current  F ire Chief to fill vacancies with in  the depar tment , bu t  devia ted from 

standard pract ice by fa iling to do so in  this instance.  Fur ther , the appellan t  a lleges 

an t i-union  animus of the appoin t ing author ity and contends he is in  a  protected 

class because of h is union  sta tus.  In  suppor t  of h is content ions, the appellan t  

submits an  in teroffice memorandum and email from present  F ire Chief Van Goor  

indica t ing suppor t  for  the a ppoin tment  of the first -ranked eligible and the 

appellan t , respect ively.  He a lso submits a  let ter  from the former  Chief indica t ing 

suppor t  for  the appellan t ’s appoin tment  to the t it le of Capta in  as well a s a  let ter  

from DuFloucq, which  sta ted tha t  he was never  brought  in  for  a  second in terview, 

but  ra ther  was offered the second vacancy when he was ca lled in to the Village 

Manager’s office du r ing the week of J u ly 18
th
.

3
   

 

                                            
1
   Now the Division  of Cla ssifica t ion  and Per sonn el Managemen t . 

2
 The appellan t  or igina lly ranked th ird on  th e eligible list .  However , th e second -ran ked eligible, 

J ames Van  Goor , was promoted to the posit ion  of Fir e Chief, th ereby making the appellan t  the 

second-ranked eligible on  the cer t ifica t ion .  
3
 It  is noted tha t  th e let ter  from former  Fir e Chief J ames Bombace is unsigned.  



 2 

In  response, the appoin t ing author ity sta tes in it ia lly tha t  DuFloucq and 

Kozielski were more qua lified and bet ter  su ited for  the posit ions.  Following a  

request  for  fu r ther  cla r ifica t ion , the appoin t ing author ity a lleges tha t  Kozielski was 

appoin ted first  because Kozielski had the st rongest  in terview responses, showed 

“long-term th inking, innova t ion  and common sense needed for  the posit ion”, and h is 

understanding of the role of the Volunteer  F irefighters was in  line with  the long-

term management  of the appoin t ing author ity.  The appoin t ing author ity advised 

tha t  DuFloucq demonst ra ted a  reluctance to suppor t  the select ion  of the most  

qua lified depar tment  sta ff, displayed a  misconcept ion  as to the role of the Volunteer  

F irefighters and made comments viewed as unsuppor t ive of the current  F ire Chief.  

It  a lso asser t s tha t  the appellan t  was bypassed in  favor  of Kozielski because h is 

in terview responses were not  a s st rong as Kozielski’s responses.  Addit iona lly, the 

appoin t ing author ity contends tha t  the appellan t  demonst ra ted an  inflexibility to 

embrace the current  sta ffing st ructure and made the s ta tement  “life would be bet ter  

if we got  back to the old ways,” which  the appoin t ing author ity in terpreted to lack 

long-term th inking, innova t ion  and common sense.  The appoin t ing author ity 

asser t s tha t  a fter  it  appoin ted Kozielski, it  re-reviewed candida t e documenta t ion  

and brought  DuFloucq in  for  a  second in terview.  Moreover , it  notes tha t  the 

separa te appoin tment  da tes were correct  and in ten t iona l since Kozielski was clea r ly 

it s fir st  choice and the select ion  of a  second appoin tee took addit iona l review and 

in terview.  F inally, the appoin t ing author ity contends tha t  it  has followed the “ru le 

of three” and made the appoin tments in  accordance with  Civil Service ru les.  

 

SLO did not  approve the disposit ion  of the cer t ifica t ion  upon it s return ; 

ra ther , it  ret urned it  to the appoin t ing author ity for  cor rect ion .  Specifica lly, on 

September  8, 2011, SLO sent  a  not ice advising tha t  the disposit ion  paperwork was 

not  signed by the appoin t ing author ity and disposit ion  of eligibles ranked 1, 2, and 3 

were missing.  SLO advised the appoin t ing author ity tha t  if a  lower  or  equa l ranked 

eligible is appoin ted, the appoin t ing author ity must  provide a  br ief, posit ive, specific 

sta tement  as to why such  a  decision  was made.  Subsequent ly, SLO not ified the 

appoin t ing author ity on  September  13, 2011 tha t  the disposit ion of the cer t ifica t ion 

was, once aga in , not  approved and requested a  reason  why the second appoin ted 

eligible was not  able to have the same appoin tment  da te as the first  appoin ted 

eligible.  Based on  the appoin t ing a uthor ity’s response, SLO refer red the mat ter  to 

the Division  of Mer it  System Pract ices and Labor  Rela t ions for  enforcement .   
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  CONCLUSION  

 

N .J .S .A. 11A:4-8, N .J .S .A. 11A:5-7, and N .J .A.C. 4A:4-4.8(a)3ii a llow an 

appoin t ing author ity to select  any of t he top three in terested eligibles on  a  

promot iona l list , provided tha t  no veteran  heads the list .  At  the t ime of disposit ion  

of th is cer t ifica t ion , N .J .A.C. 4A:4-4.8(b)4 sta ted tha t  in  disposing of a  cer t ifica t ion , 

an  appoin t ing author ity must , when bypassing a  h igher  ranked eligible, give a  

sta tement  of the reasons why the appoin tee was selected instead of a  h igher  ranked 

eligible or  an  eligible in  the same rank due to a  t ie score.  S ee also, In  the Matter of 

N icholas R . Foglio, Fire Fighter (M2246D), Ocean City, 207 N .J . 38 (2011) (Supreme 

Cour t  held tha t , a s bypassing a  h igher -ranked eligible is facia lly inconsisten t  with 

the pr inciples of mer it  and fitness, the appoin t ing author ity must  just ify it s 

select ion  of a  lower -ranked eligible with  a  specific reason).
4
  N .J .A.C. 4A:2-1.4(c), in  

conjunct ion  with  N .J .A.C. 4A:4-4.8(b)4, provides tha t  the appellan t  has the burden  

of proof to show by a  preponderance of the evidence tha t  an  appoin t ing author ity’s 

decision  to bypass t he appellan t  on  an  eligible list  was  improper .  Addit iona lly, 

N .J .A.C. 4A:5-2.2(e) provides tha t , when there is more than  one vacancy, and a  

veteran  is ranked first  on  the cer t ifica t ion  as a  resu lt  of the fir st  appoin tment  from 

the cer t ifica t ion , then a  veteran  must  be appoin ted to the next  vacancy.  

 

Moreover , in  a  case of th is na ture where dua l mot ives a re asser ted for  an  

employer’s act ion , an  ana lysis of the compet ing just ifica t ions to ascer ta in  the actual 

reason  under lying the act ions is warranted.  S ee J am ison  v. R ockaway T ownship 

Board  of Education , 242 N .J . S uper. 436 (App. Div. 1990).  In  J am ison , supra  a t  

445, the Cour t  out lined the burden  of proof necessa ry to establish  discr imina tory 

and/or  reta lia tory mot iva t ion  in  employment  mat ters.  Specifica lly, the in it ia l 

burden  of proof in  such  a  case rest s on  the compla inant  who must  establish 

discr imina t ion  or  reta lia t ion  by a  preponderance of the evidence.  Once a  prim a 

facie showing has been  made, the burden  of going forward, but  not  the burden  of 

persuasion , sh ift s to the employer  to a r t icu la te a  legit imate non -discr imina tory or  

non-reta lia tory reason  for  the decision .  If the employer  produces evidence to meet  

it s burden , the compla inant  may st ill preva il if he or  she shows tha t  the proffered 

reasons a re pretextua l or  tha t  the improper  r eason  more likely mot iva ted the 

employer .  Should the employee susta in  th is burden , he or  she has established a  

presumpt ion  of discr imina tory or  reta lia tory in ten t .  The burden  of proof then  sh ift s 

to the employer  to prove tha t  the adverse act ion  would have taken  place regardless 

of the discr imina tory or  reta lia tory mot ive.  In  a  case such  as th is, where the 

adverse act ion  is fa ilure to promote, the employer  would then  have the burden  of 

showing, by prepondera t ing evidence, tha t  other  candida tes had bet ter  

qua lifica t ions than  the compla inant . 

                                            
4
 At  it s meet ing of Apr il 4, 2012, th e Commission  approved th e adopt ion  of an  amendment  to 

N .J .A.C. 4A:4-4.8, Disposit ion  of a  cer t ifica t ion , which  would d elet e the r equ ir emen t  for  a  sta temen t  

of rea sons, paragraph  (b)4, of th e ru le.  The ru le amendmen t  became effect ive on  May 7, 2012, upon  

publica t ion  in  th e N ew J ersey Register .   
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The Commission  has reviewed th is mat ter  and finds tha t  the appellan t  has 

not  presented any evidence to susta in  h is cla im of reta lia t ion  for  union  act ivit ies.  

Although the appellan t  a lleges tha t  the appoin t ing author ity has made ant i -union 

sta tements, he has not  provided any specific informat ion  or  evidence to suppor t  th is 

cla im. 

 

However , it  is noted tha t  a  request  for  enforcement  was issued by the SLO’s 

Cer t ifica t ion  Unit .  Specifica lly, it  was requested tha t  the appoin t ing author ity 

provide a  reason  why the second appoin tee did not  have the same appoin tment  da te 

as the first  appoin tee.  Although the appoin t ing author ity asser t s tha t  the la ter  

appoin tment  da te was due to addit iona l review and in terviewing of candida tes, tha t  

cla im is refuted by evidence in  the record tha t  there were no addit iona l in terviews 

of either  DuFloucq or  the appellan t  before DuFloucq was appoin ted.  Addit iona lly, 

a lthough the appoin t ing author ity provides deta iled reasons for  bypassing 

DuFloucq and the appellan t  in  favor  of Kozielski, those reasons a re cont radicted by 

evidence in  the record.  Specifica lly, the appoin t ing author ity sta tes tha t  it  bypassed 

both  DuFloucq and the appellan t  because their  in terview responses were not  a s 

st rong.  Moreover , the appoin t ing author ity advised tha t  DuFloucq demonst ra ted a  

reluctance to suppor t  the select ion  of the most  qua lified depar tment  sta ff and made 

comments determined to be unsuppor t ive of the current  ch ief.   Fur ther , the 

appoin t ing author ity found tha t  the appellan t ’s in terview responses demonst ra ted 

inflexibility and a  lack of forward th inking.  However , the appellan t  submit ted 

documenta t ion  cont radict ing a ll of these reasons.  Most  notable is the let ter  fr om 

the current  F ire Chief which  sta tes tha t , a lthough both  DuFloucq and the appellan t  

in it ia lly demonst ra ted reluctance to suppor t  the new organiza t iona l plan, they both  

worked very ha rd to implement  the plan , showing “they are willing to make 

changes, t ake on  more responsibility and work.”  Chief Van Goor  cited the need for  

st rong and well-respected leaders when recommending DuFloucq and the appellan t  

for  appoin tment  to the two vacancies.  Moreover , a  let ter  from DuFloucq cont radict s 

the appoin t ing author ity’s content ion  tha t  it  conducted addit iona l in terviews before 

appoin t ing an  eligible to the second vacancy.  Ra ther , it  simply waited a  few weeks 

and then  appoin ted DuFloucq.  Since no good reason  for  the separa te appoin tment  

da tes can  be found in  the record, both  appoin tees should have the same 

appoin tment  da te or  J une 27, 2011.   

 

Fur ther , there is no evidence tha t  the appoin t ing author ity did not  have two 

vacancies to fill a s of J une 27, 2011.  Thus, it  appears tha t  DuFloucq’s la ter  

appoin tment  da te was a imed a t  circumvent ing the Civil Service ru les govern ing 

veteran’s preference.  In  th is regard, a s a  resu lt  of the determina t ion tha t  both 

appoin tees should have the same appoin tment  da te, the appellan t  was improper ly 

bypassed.  Upon appoin tment  of DuFlou cq, the appellan t  became the first -ranked 

eligible, and h is appoin tment  to the second vacancy is manda ted by N .J .A.C. 4A:5-

2.2(e).  S ee In  the Matter of T hom as D’Angelo (MSB, decided October  22, 2003) 
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(Once the number  one non -veteran  eligible indica ted he was not  in terested in  the 

posit ion , the appellan t , who was the number  two veteran  eligible, become the 

number  one in terested veteran  eligible and Board manda ted h is appoin tment ).  

Accordingly, the appellan t , J ohn Albano, sha ll be appoin ted to the posit ion  of F ire 

Capta in , in  accordance with  Civil Service ru les.  If the appoint ing author ity does 

not  have a  current  vacancy for  F ire Capta in  it  is ordered tha t  Rober t  Kozielski’s 

condit iona l appoin tment  to F ire Capta in  be rescinded.  See N.J .A.C. 4A:4 -1.4(a ) and 

(b). 

 

ORDER  

 

Therefore, it  is ordered tha t  th is appea l be granted and J ohn Albano receive 

an  appoin tment  from the cer t ified eligible list  for  F ire Capta in effect ive J une 27, 

2011.  Fur ther , it  is ordered tha t  the appoin t ing author ity not ify the Division  of 

Classifica t ion  and Personnel Management  with in  20 days of the issuance of th is 

decision  whether  Rober t  Kozielski’s condit iona l appoin tment  is rescinded.  If the 

appoin t ing author ity does not  adhere to th is t ime frame, or  otherwise not  comply 

with  th is determina t ion , it  sha ll be assessed a  $100 fine per  day for  each  day of 

noncompliance up to a  maximum of $10,000.  

 

Addit iona lly, it  is ordered tha t  Chr istopher  DuFloucq’s appoin tment  da te be 

amended to J une 27, 2011.   

 

This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 

 


